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Arising out of Order-In-Original No ._AHM-SVTAX-000-JC-029-16-17_Dated:
31.01.2017 issued by: Joint Commissioner STC(Div-HQ), Ahmedabad.

"Ef .3-l4"1e>1ctdiNfc-lc:JleJ cfif a=rrJ--1" m q-ar (Name & Address of the Appellant/Respondent)

Mis M&B Engineering Ltdass an@a sr 3r# 3r?er 3rials 3rcra mar ? al a zr 3nr ah sf zrnfnf ft.:,

aal¢ aT qr# 3f@)art at 34tr znr uterur 3leiIr# #ear ].:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the ·appropriate authority in the following way:

gilaar #r=rlarur 3mac :
Revision application to Government of India:

(I) (cfi) (i) is4tr 3nl era 3@)fer# 1994 cfi'I" tRT 3Rfci 5flt aarr av ma # a ii rat#a
3

err at 3r-nu h merraa h 3irair uctaru 3rdr 3rftc fa, 3TTal,fa +in1z1, T5la.:, .:,

faamar,aft +ifsa, s@lac ts #raa, tfw; J:!faT, ~~-11000 I cfi1' cfi'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the fbllowing case, governed by first
proviso to sub-section ( 1) of Section-35 ibid:

(ii) z1f@ mt t zif a mra sa zrGara f@4ft sisra zn 3lzr arr -a:r m fc!:;m
gisrar kaisrar im st z mt -a:r, m fc!:;m~ m 3=isR -a:r 'f:lW % fc!:;m cfifm1o'f

.:, .* m fas#sisra m- ;i:m;r cfi'I" mm c);-~~ tTT" 1
.:,

In case of any loss of goods where the loss occur in transit from a factory fo a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhµtan, without payment of
duty.

3tfai:r~ c&1' ~~~ ~-:r@l"f ~ ~ isll"~~ l'fRl c&1' ~ t 3lR ~-~ isll" ~
tTRT ~~~ :f~ ~. _3m ~ aRf "CfTfui cIT ~- 11'< 11T mer lf fcrro~ (.=f.2) 1998

tTRT 109 aRf ~ - ~ 7N "ITTI

(ct)

(1)

(2)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. =A....... ·
~~:~ (3llfu.r) PJlll-MC'Jl, 2001 fm a aiafa faff Tua in <g-8 lf err~
j, hf an?r uf arr hf R#a fhm f pr-arr vi or#a ~- c&1' err-err
4fit a merf am4a fa5uGrale r#rr arar s. qr gargfhf sifa er 35-z
fefffa #t a gar # au# rr €tr-s arm at 4Ra a4t e)ft art
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCE~. 1944, underMajor Head of Account.

Rf@aura am)at# rt ursivia ya Gr qa zn a gt it sq?t 200/-- # yr
qt sung 3it sf ica .v car snrar st ID 1 ooo/- ct)- ffl :r@l"f ct)- ~ I

1 . .

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

tr zges, #st air gycs vi ala r9tr nznf@raw #u sr@le-­
AppeaI to Custom, Excise, & Service TaxAppellate Tribunal.

. (1) stsn zran 3ref, 1944 ctJ" tTRT 35-"sfr/35-~3if­
Under Sectio'n 35B/ 35E of CEA, 1944 an appeal lies to :-

avffav pceniaa via@er wft imr frycn, 4hr gar yea gi aa r@tr irznfrvr
ct)" fcMcf~~~ .=f. 3. &N. #.g, { fc#7 at y

0

(a)

(b)

(2)

the special ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
. No.2, R.K. Puram, New Delhi-1' in all matters relating to classification valuation and.

sq~faa afb 2 (4) aa, agar srarat 6t ar4ta, 7flit a ima i v# yea, #ta
ua ye g hara 34l4ht nn@raw (ftR:tc) ctJ" ufa 2fr f)fen, 3rsre7la i.sit--20, q
#ea gRqz altos, auT, 31i3l-Jc\l&lc\.:....380016.

To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ht wnraa gyca (sr9t) rm1a4, zoo1 al err o # siafr quay-a faff fh; 313n
s7fl4ti =anf@rail ; qt n{arfl Rehse sf Rs; ·grt alt ar ~-~- ufiTI~~
ctJ- 'l-fi7r. ~ ct)- 'l-ffrr 3it crrrut rzar uif nu; s ala zur Gt a t ai 6T; 100o/-a srft._:/:.?.: ..
elf1 ssi sn zy«a #6t mir, nor at iii armrzr rm ugifrwg s car ur so crag ti;
~sooo/- #rt art itft1 isrsr Ura zyca #t +TT, nu #t "l-fT1f 3iR wm:n: <Tm~~ .50 C -:-._ ·(/
erg aGt unar & asin; 1oooo/- #hi 3hut ihft ctJ-mm fGzr { ' ·.:' ): ·$°



.aifia rs # sq ii«er at u?\ zryr en # fhfl if au~ a # a #t
Irr ar gt urf sa zururf@rawr#t tflo ft.em- % 1 ·

The appeal to the Appellate Tribunal sball be filed in: quadruplicate in form EA-3 as
prescribed under ·Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the I aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

arnrca zyea} arfrfzr 19to zrer vigil@r at rgqf--4 aifa ReufRa fag3Tr Uq3ra IT
HT 3mer zrenffelf fvfzt qi@rant a am?gr j k r? #l vs uf "C!x 55.6.so ht a Irara4 gc
fea mmst a1Reg1 .

One copy of application or O.i.O. as the case may be, and the .order of the adjournment .
authority sh?II a ·court fee stamp of Rs.6.50 paise as prescribed under schedufed-r item·
of the court fee Act, 1975 as amended.

gr sit vii@rmai alt fiau-av4 ar ·f.TTr:rr c#l" ail ft ezrr 3naff fhnr urn & it fir ye,
a#tr sari yea vi hara r@a rnf@raw (nrff@) fr, 19s2 # ffe a1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 198i

vim zyca, ta srgyc vi that arfl#tr nrznr@rowr (Rrbc), # w sr4tat mm i
cJiclclfmaT.(Demand)~ a;s (Penalty) cITT 10% qasir aear 3f@ark t zrif#, 3rfraa qa 5rm 1omils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hctzr3n eris3ittaraa3irifa, sn@@tar "qaczr#rmi(Duty Demanded) -
(i) (Section)is 1D has fefRr inf@r;
(ii) fin aaa #er±z3fez#if@;
(iii) her&dz3ffzriafer 6has«a er f@.

> rqasat 'far3r4ta'arzqa smr#qarcari, srfr'nRaa afzqa raafarark.
For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited. It may be noted that the

· pre..,deposit i's a mandatory condition t.forfiling appeal before CESTAT. (Section 35 c (2A)
and 35 F of the: Central Excise Act; ·1944, Sectiori 83 & Section· 86 of the Finance .Act, 1994)

Under Central Excise and iservice Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D; .

(ii) amount of err.oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr caf ii ,s arar a 4fr arfl hfawr aa si eras arrar era zn vs fa1fa t at ir fa
·dJV ~~ t- 10% para w' ail srzi tsar avg fa4Ra it a.r G1ls t- 10o/o ll_P@1il' 'CJ"{ <lTI' ~·~~I.

. . ; '.

In view of above,. an appeal against this order shall lie before the Tribunal on payment of 10% ·
of the duty demanded where duty or duty and penalty are m dispute, or penalty, where penalty.
alone is in dispute." · ;,,,,: ..,
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F.No. V2(ST)297/A-1I/16-17

ORDER-IN-APPEAL

M/s M & B Engineering Limited, 'MB House', 51, Chandrodaya Society,

Stadium Road, Navjivan, Ahmedabad 380 014 (henceforth, "appellant') has filed the

present appeal against the Order-in-Original No. AHM-SVTAX-000-JC-029-16-17
dated 31.01.2017 (henceforth, "impugned order") passed by the Joint Commissioner,

Service Tax, Ahmedabad (henceforth, "adjudicating authority").

2. The facts giving rise to this appeal are that the appellant, having service tax

registration for providing taxable services such as manpower recruitment agency
service, construction service, was audited by the departmental officers who pointed
out that the appellant had not paid service tax on the commission given to his

foreign agents for services received in respect of sale of goods. A service tax demand
of Rs.1,18,50,631/- was therefore raised vide show cause notice dated 30.12.2015.
The adjudicating authority confirmed the demand alongwith interest and also

imposed penalty of equal amount under section 78 of the Finance Act, 1994.

3. The his grounds of appeal, appellant states that when service tax alongwith

applicable interest, as ascertained in the audit, had been paid before service of show
cause notice, provisions of section 73 (3) of the Finance Act, 1994 applied and there
was no need to issue show cause notice. Appellant has cited several decisions in this
regard and states that show cause notice was issued despite statutory prohibition.

3.1 Appellant analyses section 78 to state that this section can only be invoked
when the service tax has not been paid or short paid by reason of fraud or collusion
or any willful misstatement or suppression of facts. Appellant refers to number of
decisions to state that to levy penalty under section 78, revenue must make out a
case of intent to evade payment of service tax which may manifest by reason of
fraud, collusion, willful misstatement or suppression of facts. In the current matter,

according to appellant, there was no proof or reason to believe that suppression was
deliberate. Appellant refers to various decisions to state that in view of judicial

precedents, suppression of factsshould be related to something positive.

3.2 Appellant states that their full cooperation during audit and suo-motu
payment of entire tax and interest immediately after audit establishes their bonafide

intention.

0

0

•5%
4. In the personal hearing held on 4.10.2017, Shri Kumar Parekh, Chartered (1-i~~i .
Accountant and Shri Bhavin Kankhara, AGM appeared before me and reiterated the zit }; J
grounds of appeal. ·\ ? f- :;--.....,... ,, ../ .-;;":'



F.No. V2(ST)297/A-II/16-17

5. I have carefully gone through the appeal. Penalty of an amount equal to the

service tax not paid, in terms of section 78 ibid, is at the core of dispute. The amount
of service tax and interest thereon was paid before issuance of the show cause
notice as noted in the impugned order and in his grounds of appeal also, the

appellant has not contested the tax and interest liability.

5.1 With regard to penalty of section 78, appellant's contention is that the case

was covered under the provisions of section 73 (3) of the Finance Act, 1994 and

there was no need to even issue the show cause notice. Appellant argues that there
was no intention to evade payment of service tax and it was wrong to allege
suppression of facts. Thus, according to appellant, provisions of section 73(3) were

applicable and therefore no penalty could have been imposed.

5.1.1 . It is true that in terms of section 73(3), when service tax not paid has been

paid, alongwith interest, there is no requirement of issuing a show cause notice and
there shall not be imposed any penalty. So, where section 73(3) is applicable,

payment of service tax and interest, before issuance of show cause notice, helps
avoid imposition of penalty. Section 73(4), however, says that where non-payment
of service tax is by reason of fraud or collusion or willful misstatement or

suppression of facts or contravention of provisions with intent to evade payment of
service tax, nothing contained in section 73(3) shall apply. Therefore, if the charge
of suppression of facts has been correctly applied in the impugned order, defence

put forth by the appellant will not stand. In other words, the presence of

suppression of facts in the presentmatter is the key determinant.
I

5.2 The relevant fact is that non-payment of service tax was detected during
auditing by the departmental officers when it was noticed that the appellant had

O booked the expenditure relating to commission paid to foreign sales agents but
there was no payment of service tax under reverse charge or no declaration of
expenditure figures in the ST-3 returns. I find that vital information with regard to
payment to foreign agents was not mentioned in the ST-3 returns. The statement of
authorized representative of the appellant reproduced in para 6 of the show cause
notice shows that appellant was fully aware of the service tax liabilities and the
appellant took shelter behind Notification No.18/2009-ST dated 07.07.2009, which
was wrong. The appellant's reliance on the decision of C.C.E. & S.T., LTU, Bangalore

v. Adecco Flexione Workforce Solution [2012(26) ELT 3 (Kar.)] is misplaced because

this decision is with regard to section 73(3) ibid and hence not applicable in the

impugned case where section 73(4) has been invoked. %%
i£
i
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F.No. V2(ST)297/A-11/16-17

5.2.1 I find that in the case of Hindustan Petroleum Corporation Ltd (HPCL) v.
Commr. of C.Ex., Mumbai [2015 (38) S.T.R. 131 (Tri. - Mumbai)], it was held, inter­
alia, that section 78 leaves no discretion to impose penalty when duty evasion is
intentional by suppression of facts. I quote the relavant paras 15.1 and 15.2­

15.1 We have gone through these judgments. It is held that when the
penalties have been waived after exercise of discretion and in the absence
of showing that the power has been exercised arbitrarily, it will not be
open for Courts to interfere with the exercise of discretion. Here again it
may be stated that these cases are distinguishable from the present case.
As discussed above, the appellants actually suppressed the fact that they
had entered into agreements with the manufacturers and more so that the
agreements provided for inclusion of Service Tax. The appellants being a
registered assessee for a long time well versed in Service Tax matters
chose not to declare the existence of the agreements. They did not take the
advice of the department. In fact they did not even make any query to the
department as to whether the Service Tax would be leviable on the service
of promotion of business for manufacturers. Their activity very
transparently reflects the Business Auxiliary Service provided by them.
Therefore, the appellant cannot now take shelter of bona fide belief or that
the issue was not free from doubt.

15.2 On the other hand, the matter stands settled by the decision of the
Supreme Court in Rajasthan Spinning & Weaving Mills - 2009 (238)
E.L.T. 3 (S.C.). The question before the Hon'ble Apex Court was whether
there was warrant for levy of penalty under Section 1 lAC since the
assessee had deposited the Excise duty even before the show cause notice
was issued. It was held that the "application of 11AC (of Central Excise
Act) would depend upon the existence or otherwise of the condition
expressly stated in the section. Once the section is applicable in a case the
concerned authority would have no discretion in quantifying the amount
and penalty must be imposed equal to the duty determined under sub­
section (2) of Section 1 lA. This is what Dharmendra Textile Processors ­
2008 (231) E.L.T. 3 (S.C.) decides."

The provisions of Service Tax Act, 1994 on penalty are para materia to
the provisions of Central Excise Act. In the present case under
consideration it has been shown above that there was wilful suppression of
facts. The act of non-disclosure of agreements· and the glaring non­
disclosure of fact that an agreement stipulated that commission includes
Service Tax cannot find shelter under the plea of bona fide belief. The
appellant could only have evaded duty intentionally by suppressing these
facts. Hence the Section 78 leaves no discretion but to impose penalty
equal to the duty confirmed.

5.2.2 The decision in the case of Rajasthan Spinning & Weaving Mills [2009 (238)
E.L.T. 3 (S.C.)] is also very relevant and I quote the following head notes.

Penalty - Mandatory penalty - Nature of - Penalty under Section 1 lAC of Central
Excise Act, 1944 is punishment for an act of deliberate deception by the assessee
with the intent to evade duty by adopting any of the means mentioned in the
section - Section 1 lAC ibid. [para 19]

Demand and penalty - Provisions therefor - Interpretation of - Both proviso to
sub-section (1) of Section 1 lA of Central Excise Act, 1944 and Section llAC
ibid use same expressions like fraud, collusion, wilful mis-statement, suppression ·
of facts, or contravention of provisions with intent to evade payment of duty ­
Conditions that extend normal period of limitation for demand to five years also
attract imposition of penalty - Sections 1 lA and 1 lAC ibid. - If the notice under
Section l JA(l) states that the escaped duty was the result of any conscious and
deliberate wrong doing and in the order passed under Section l JA(2) there is a
legally tenable finding to that effect then the provision of Section J JAC would

\
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also get attracted. The converse ofthis, equally true, is that in the absence ofsuch
an allegation in · the notice the period for which the escaped duty may be
reclaimed would be confined.to one year and in the absence ofsuch a finding in
the order passed under Section 11A(2) there would be no application of the
penaltyprovision in Section 11AC ofthe Act. [para 18J

6. In view of above, I find that order of imposition of penalty requires no

interference and deserves to be upheld. Accordingly, the impugned order is upheld

and appeal is rejected.

The appeal filed by the appellant stands disposed of in above terms.

as?
(3mr gin)

h.-4zr a 3rzIra(3r4le).:,

Date:
Attested

S·~------Sanwarma-Had@a)
Superintendent
Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s M & B Engineering Limited,
'MB House', 51, Chandrodaya Society,
Stadium Road, Navjivan, Ahmedabad 380 014

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North. ·
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-VII, Ahmedabad- North.

· /Guard File.
6. P.A.
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