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Arising out of Order-In-Original No ._ AHM-SVTAX-000-JC-029-16-17__Dated:
31.01.2017 issued by: Joint Commissioner STC(Div-HQ), Ahmedabad.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT FIER FHT TEAUETOT e :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of gbods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ‘ ‘
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.108
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA—B as specified under |

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' :
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The revision: applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ‘
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the special‘.ﬂehch of Custom,. Excise & Service Tax Appellate Tribunal of West Block

'No.2, R.K. Pliram, New Delhi?'l' in all matters relating to classification valuation and.

e TR 2 (1) B T A D e A ordta, e & A § o g, e
SeTE ed T WATHY Ui TRy (Rre) @t uf¥em &= rﬂ%‘cﬁr IEACETE | .8l—20, =

Iea gIkves HATSS, AHM TR, SFEAEETE—380016.

To the :westé regional bench. of Customs, Excise & Service Tax Appellate Tribunal .

- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case.of appeals other than as mentioned in para-2(i) (a)-above. -
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The appeal to the Appellate Trrbunal shall be filed in: quadruplicate in form EA-3 as
prescribed under ‘Rule 6 of Central Excrse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be .
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excrsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O.1.0. as the case may be and the order of the adjournment ,
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-T item’
of the court fee Act, 1975 as amended.
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Attention in mvrted to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

. pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excnse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994) '

~ Under Central Excise andnServrce Tax “Duty demanded” shall lnclude
(i)  amount determined. under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken
(iiiy amount payable under Rule 6 of the Cenvat Credlt Rules
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In view of above an appeal agamst thls order shall lie before the Tnbunal on payment of 10%- ' ‘
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty .
alone is in dispute.” i N
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ORDER-IN-APPEAL

M/s M & B Engineering Limited, ‘MB House’, 51, Chandrodaya Society,
Stadium Road, Navjivan, Ahmedabad 380 014 (henceforth, “gppellant”) has filed the
present appeal against the Order-in-Original No. AHM-SVTAX-OOO;IC-029-16-17
dated 31.01.2017 (henceforth, “impugned order”) passed by the Joint Commissioner,
Service Tax, Ahmedabad (henceforth, “adjudicating authority").

2. The facts giving rise to this appeal are that the appellant, having service tax
registration for providing taxable services such as manpower recruitment agency
service, construction service, was audited by the departmental officers who pointed
out that the éppellant had not paid service tax on the commission given to his
foreign agents for services received in respect of sale of goods. A service tax demand
of Rs.1,18,50,631/- was therefore raised vide show cause notice dated 30.12.2015.
The adjudicating authority confirmed the demand alongwith interest and also

imposed penalty of equal amount under section 78 of the Finance Act, 1994.

3. The his grounds of appeal, appellant states that when service tax alongwith
applicable interest, as ascertained in the audit, had been paid before service of show
cause notice, provisions of section 73(3) of the Finance Act, 1994 applied and there
was no need to issue show cause notice. Appellant has cited several decisions in this

regard and states that show cause notice was issued despite statutory prohibition.

3.1  Appellant analyses section 78 to state that this section can only be invoked
when the service tax has not been paid or short paid by reason of fraud or collusion
or any willful misstatement or suppression of facts. Appellant refers to number of O
decisions to state that to levy penalty under section 78, revenue must make out a
case of intent to evade payment of service tax which may manifest by reason of
fraud, collusion, willful misstatement or suppression of facts. In the current matter,
according to appellant, there was no proof or reason to believe that suppression was
deliberate. Appellant refers to various decisions to state that in view of judicial

precedents, suppression of facts should be related to something positive.

3.2  Appellant states that their full cooperation during audit and suo-motu
payment of entire tax and interest immediately after audit establishes their bonafide

intention.

4.

grounds of appeal.
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5. I have carefully gone through the appe'él‘.‘ Pénalty of an amount equal to the
servicé tax not paid, in terms of section 78 ibid, is at the core of dispute. The amount
of service tax and interest theredn was paid before issuance of the show cause
notice as noted in the impugned order and in his grounds of appeal also, the

appellant has not contested the tax and interest liability.

5.1  With regard to penalty of section 78, appellant’s contention is that the case
was covered under the provisions of section 73(3) of the Finance Act, 1994 and -
there was no need to even issue the show cause notice. Appellant argues that there
was no intention to evade payment of service tax and it was wrong to allege
suppression of facts. Thus, according to appellant, provisions of section 73(3) were

applicable and therefore no penalty could have been imposed.

5.1.1 . It is true that in terms of section 73(3), when service tax not paid has been
paid, alongwith interest, there is no requirement of issuing a show cause notice and
there shall not be imposed any penalty. So, where section 73(3) is applicable,
payment of service tax and interest, before issuance of show cause notice, helps
avoid imposition of penalty. Section 73(4), however, says that where non-payment

of service tax is by reason of fraud or collusion or willful misstatement or

suppression of facts or contravention of provisions with intent to evade payment of
service tax, nothing contained in section 73(3) shall apply. Therefore, if the charge

of suppression of facts has been correctly appliéd in the impugned order, defence

‘put forth by the appellant will not stand. In other words, the presence of

suppression of facts in the present matter is the key determinant.

5.2  The relevant fact is that non-payment of service tax was detected during
auditing by the departmental officers when it was noticed that the appellant had
booked the expenditure relating to commission paid to foreign sales agents but
there was no payment of service tax under reverse charge or no declaration of
expenditure figures in the ST-3 returns. I find that vital information with regard to
payment to foreign agents was not mentioned in the ST-3 returns. The statement of
authorized representative of the appellant reproduced in para 6 of fhe show cause
notice shows that appellant was fully aware of the service tax liabilities and the
appellant took shelter behind Notification No.18/2009-ST dated 07.07.2009, which

was wrong. The appellant’s reliance on the decision of C.C.E. & S.T., LTU, Bangalore

. v. Adecco Flexione Workforce Solution [2012(26) ELT 3 (Kar.)] is misplaced because

this decision is with regard to section 73(3) ibid and hence not applicable in the

impugned case where section 73(4) has been invoked.
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5.2.1 | find that in the case of Hindustan Petroleum Corporation Ltd (HPCL) v.
Commr. of C.Ex, Mumbai [2015 (38) S.T.R. 131 (Tri. - Mumbai}], it was held, inter-
alia, that section 78 leaves no discrétion to impose penalty when duty evasion is
intentional by suppression of facts. I quote the relavant paras 15.1and 15.2 -

15.1 We have gone through these judgments. Tt is held that when the
penalties have been waived after exercise of discretion and in the absence
of showing that the power has been exercised arbitrarily, it will not be
open for Courts to interfere with the exercise of discretion. Here again it
may be stated that these cases are distinguishable from the present case.
As discussed above, the appellants actually suppressed the fact that they
had entered into agreements with the manufacturers and more so that the
agreements provided for inclusion of Service Tax. The appellants being a
registered assessee for a long time well versed in Service Tax matters
chose not to declare the existence of the agreements. They did not take the
advice of the department. In fact they did not even make any query to the
department as to whether the Service Tax would be leviable on the service
of promotion of business for manufacturers. Their activity very
transparently reflects the Business Auxiliary Service provided by them.
Therefore, the appellant cannot now take shelter of bona fide belief or that
the issue was not free from doubt. : Q

15.2 On the other hand, the matter stands settled by the decision of the
Supreme Court in Rajasthan Spinning & Weaving Mills - 2009 (238)
E.L.T. 3 (S.C.). The question before the Hon’ble Apex Court was whether
there was warrant for levy of penalty under Section 11AC since the
assessee had deposited the Excise duty even before the show cause notice
was issued. It was held that the “application of 11AC (of Central Excise
Act) would depend upon the existence or otherwise of the condition
expressly stated in the section. Once the section is applicable in a case the
concerned authority would have no discretion in quantifying the amount
and penalty must be imposed equal to the duty determined under sub-
section (2) of Section 11A. This is what Dharmendra Textile Processors -
2008 (231) E.L.T. 3 (S.C.) decides.”

The provisions of Service Tax Act, 1994 on penalty are para materia 10

the provisions of Central Excise Act. In the present case under

consideration it has been shown above that there was wilful suppression of

facts. The act of non-disclosure of agreements and the glaring non- Q
disclosure of fact that an agreement stipulated that commission includes

Service Tax cannot find shelter under the plea of bona fide belief. The

appellant could only have evaded duty intentionally by suppressing these

facts. Hence the Section 78 leaves no discretion but to impose penalty

equal to the duty confirmed.

522 The decision in the case of Rajasthan Spinning & Weaving Mills [2009 (238)
E.LT. 3 (S.C.)] is also very relevant and I quote the following head notes.

Penalty - Mandatory penalty - Nature of - Penalty under Section 11AC of Central
Excise Act, 1944 is punishment for an act of deliberate deception by the assessee
with the intent to evade duty by adopting any of the means mentioned in the
section - Section 11AC ibid. [para 19]

Demand and penalty - Provisions therefor - Interpretation of - Both proviso to
sub-section (1) of Section 11A of Central Excise Act, 1944 and Section 11AC
ibid use same expressions like fraud, collusion, wilful mis-statement, suppression -
of facts, or contravention of provisions with intent to evade payment of duty -
Conditions that extend normal period of limitation for demand to five years also
attract imposition of penalty - Sections 11A and 11AC ibid. - If the notice under
Section 11A(1) states that the escaped duty was the result of any conscious and
deliberate wrong doing and in the order passed under Section 114(2) there is a RIS
legally tenable finding to that effect then the provision of Section 11AC would : “\\ o A
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also get attracted. The converse of this, equally true, is that in the absence of such
an allegation in the notice the period for which the escaped duty may be
reclaimed would be confined to one year and in the absence of such a finding in
the order passed under Section 1 1A(2) there would be no application of the

penalty provision in Section 114C of the Act. [para 18]

6. In view of above, I find that order of imposition of penalty requires no

interference and deserves to be upheld. Accordingly, the impugned order is upheld

and appeal is rejected.
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The appeal filed by the appellant stands disposed of in above terms.

Attested

C.
(Sanwarmal Hurdda)
Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s M & B Engineering Limited,

‘MB House’, 51, Chandrodaya Society,
Stadium Road, Navjivan, Ahmedabad 380 014

a

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad North.
3. The Additional Commlssmner Central Tax (System) Ahmedabad South.,

4. The Asstt./Deputy Commlssmner, Central Tax, Division-VII, Ahmedabad- North.

‘ / Guard File.







